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Abstract

T'1rc cttslcrtt is the extensiort of a grotry of achieving sonte actions or sp{lech in a special y)ay
with lhc convince of that g"oup by the importance a-l' the schieverrtent of that action and
speech b), the special way been achieved.
Custom by its legal ,rrean based on two basics:
First: the material basic vvhich is the multiplicatiott of that action or speech.
Second; convince of that group of tlrc irnporiance of considering thot cttsloytt irt suclt olilo,v
that if they did not achieve it they will be legally punished.
In this research we will questionwhat the source of theforce of custom? Is it the es,yence of
custom and its benefit it gives to the people andprotision of their demands? Or ctutom's
force is comingfrom the court of law? or the legislator gives it lheforce?
The legalist have dffirent opinion's about that matter, some of them are saying that the
conscience of the group and.vome sqy thot it is the court of law ond other's say that it is the
legislator.
After the pres'entcttion of those idea's and opinions and discussion made on their essence we
reoched the result that the essence of cu,stom il self is the source of it's power b), the meaning
that the good opinion of tle society for that action or speech (tuhich become a custom)
reforms the custom and makes it real, but the demand of the legislator is as a manitor u)hile it
sees that the custom is useful he legislates it inclusively and anytime it accepted the custom in
the ploce of the custom he establishes a legal form (commanding) in which the custorn is no
longer aclive, so the essence af the custom and the demand of the legislator qre tlte sotrce of
the force of the custom, this is because of that the demand of the legislator is educated anfl
considering the demands of the society but the demand of a society may direct to a privafe
benefit, and this is why the legal force is not awarded to a the (custom) only and in the law
the v',ritten lcnv (egislation) is ahead of (custom) as a legal soltrc

Receii'ed 2 5/7/200A. Accepted 28/8/2000.

80


